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XCIzetro Acea.. lfrannJ.Aion SUY1c=a., Xac. c·xa·) =1:1; th1a
1IO"tJ.OD f= :e=aJ\sic5aration 1Js ligh~ af .1' ~tanAA1Dr ehanq8 in
th. conuoU1Dq law r8prd1n, the intupratat!cm and appllcat:iQn
gf the Teleco_W'a1catiQ~1c'C of 1•• ' (th. -.a=-).' 1.1\ !'t:s o~
~1f:1Z2I1Jl, some ft'ov!81=- ot tbe %Jltllrceuma=t1on AIn'&aen'tll aM
R-=an41D,Otbarw- (berelft&fear -%nl'ti.l O.~1.iaD-], th!. court
r.U.4 OJl ~e law .. 1~ gia'ted .ttiv tha Zi,hth Circui~ &:cl:'t of
Appeals dacislon 1ft X§WI o;i11$1I' Joard 7· ree. 120 r.34 15'
(8th e1r. at') (Wm Y-J. Jt.eaarkah17, OOQt one hour after this
cow:"'t ~il.d iu opWrm 1:ha un1~ states SUprae Court 1••'184
i~s 4.c1.1cm in U'lfl Y. rpn VU.1U;i,. loard, 119 I. e:t. 121

[1"1) (-m :aW), atr1naiDi Us part an4 ~l'Ver.1nq 1a I'at't the
jUtl...ant of 'Do li9hth C1%c:al~ cwn of Appaab in m t.

A'1'" &net HCI fl1e4 t:beiz' .crti~ for racon.1CS&rBU~vithin
10 CSay. of tm=1 of ~ ~Wlpant em this court:. s =4~, ell t:h~

rao1~. t:ba~ 'tIley t11. £,1:; PUZ'a'Uut ~ Ped. a.' c1v. 11. II.
Uthoalb the F.dQ"al Jt1I1.. of Ci,.,11 1»2:ooed1:'. 40 Dft ~eco;nlle •

1 IJ.Iha )Z'ov181cma of tha lOt aolt putUaent ~ tb...
proeeedUlp &1". loCla'te4 .~ .? V•••c. 5S 211-ZI2. on p."e- ~wo of
1'ta W"ial nl1nv tll_ OD .:an~ as, 111', hOWeyer, thia coUZ"t
aist:akCl17 l"ef'enacS to ~Ua a. of the msitld states Cod. wo
41.=.51%\, p:'ov1elons of tJla Aat. 7hu, tile c:i~.tlou to a.
v.s.c. S 251CC). 28 u.s.e. I 211(0)(1), &D4 2. V.'.C. I 252, ~•
• ""dad to read, respect!v.1l', 47 V.S.C•• 2llee), 6" U.I.C. I
251Ce) (1), aIUS 4' O••• !=. I 25a. . .... ..a:;

.00000.'YO·~~

1 ~/1:f .: ::



.ot1an to= :oer;onsi4erat1cm, par ", UJ. IlnlS.:, y. Clemeq .IndusH
·,112r.24..U1.:.1SI :1: .'7o.=·,(.~~cu.. 1H8) .(aotin;· t3lat· .··lROti-en :tar
reconsideration 1. not de.s=ribe4 by any f»U"t1l:U1u rule of

.bdenl ..c1.v11 p:oce=ra)'r"' ;aarally allOtion' 'fer NCOM1duation
that 1. tilelt within 10 daYil af the an~ ot ju4pant is trutecl
1.1 a ao1:1cft ~o &l~u OZ' "~encS ~t.\4pent ~5U!J1~ to rad. :a. civ.
P. $9(e). ~ ~.t 1••·171 'n.lll II' .11S tn rJ TrQut, 114
F.24 971, '" (8th C~. 1113) (can.t%Uing a .~an ~o reccnli4er
~11ed within t.u days of the f:ll1rag date of tb. initial oriel" to
be & 5'(.) aoUon); ll.wit y. riretar COD., 904 F. SUpp. 147&,
1494 CN.~. Iowa 1"5) (constzuift'. =etian to reconsider filed
v1thin ten f1aya atter the jucSg'JUmt: =H & B' (e) 1Dc*ion): 12
James wm. XOOra at 1.1., Ho~.'. F.daral Practice S 5'.30[7J (34
ed. 19i8) (sam.) 1~ Bet1:'d Cbie,so pgl!;. AS"n v. city Of
ehier'D, 7& 1.3d 156, .62 'n~l "(7th C1r. 1111) Csue). Bee.ural
AT.~ and XCI riled their'motion far racon814eration witbin 10
claYil ot 'the an-:ry of jUcSqlllm~ in th1. oa•• , 1:he aotion 1. a
t1mely flIed rula 18C&) =otiaD.'

A motion to .ltar or amend • jUdq.ment 1. appropriate When
then hae been an 1ntuveftln" chan,. ift ~e cantrell!", law. bJ.
LIYih11a 'Va 3MHD, 148 I.a. 315, Sl! (I). Bu. UIZ) ,reco~lintl

that rule 5'(_) aot:1= aay be ):)aSad. on 1n1:uvaning c:h..",. 1n
~ontrol11D; law) I Ie. '1'9 Atl';ti; stItes Legal Pound•• Inc. X,
Ea~ Bros., InC" ••1 P, SUpp. 51, 5J (W.D.H.Y. 1882) ,same)1
Ptes; y. Amaria.» gul'l: Pettoltp! eo., 140 F. SUppa 13'4, 1401
en. eolo. 1••1) (r.co;n1&1n; tba, aotioft for reoonsideration
undar 58 ee) 1. propel' whe:e 'thee has balm a significant c:hangoe
or dav.lop8A~ in t:ha i.,;' .ince tie 1Nb1••!on of the !I;SU8S t,o

the court); 12 .lUlU lID. Hoor. e' al,", KOOl'." l'ederal Practice 5
5,.30[51 rll] (1-11J (Sel laCS. 1111). I'hu. 1. ftO da~ tha~ ~e

Supra_ COm1;'. m ;g; decision constltut•• an iDtuven1~ change
J.n c:ont.rolU.nv 11... ~. fI\Ielt:ign 18, t:huefDra, Wba'C. law..
ad4reG8ed La th1. c~'. "lnit1al'Dlc1s1on need to ~. readdraala4

. " .



in 11r;1'1t at the 1rl~U'YeW; =an,. 1A tile lav. trhe parties ~ve

filed ~1.t. ad4res.tn, ~. qualtioft aft! the .=~ia~ ia.• .... -
auai:t1:ed.

ft••Q~•• Cnn'. De.l.lo-
I2' 1u m IT d.c:u1an, t!l. Supn•• court chan;eCS the laY in

~.. ~~.ct. potant1&11y attaQt!nq taLe court'. r.n1~1a1

Deci81cm, P1Z'~, tha '\apreae c:,,~ r8YU••d the li9hth Circuit
court ot Appeals &:ad ocmc:lu4e4 ~.~ the r84e.ral CQD\m1catio1'\&
co=i••i. '-FCC·) hal ~ur.u410't1oD. to d••1p & pr1cinq
methodology. ~a::~ Z'e1ut&~1ft1 fel!ual pric1ni r8i\11a'tions
previou.ly vacated t.y ~. c=~urt af Il'Peal•• 1 IU. m YI, 11' S.
ct. It 7Z'-33. SeOO:ld, the SUpz'ba Court vacate4 47 era S
51.J1.J, previoully Upheld ~ 1:be ewrt CIt .ppea~, wh,ich gave

competitive 19~.l exch~. carrier. t"ct!c.·) ~lanket acce•• ~o a
laundry U.•t or netwrJc eluent.. ~h. court vacated. thi. J:U1e
because 1~ conclu4e4 tha~ the FCC ;ranted ~l.nke~ access to the
11.ted ele.menta basecl upcm &J\ 1Japropu s.nt.erpre'tatio1\ =t the
"necessary- an~ ":lapai:- at&n4ar4. ·con~atn.d 1ft 47 c.s.c. 5
251(cl) (2). ... 14.. at: 1:1..-73&. Altbou;b. the Court tid nc:*

apec:itica.lly va=ate '7 c:n 5 51.:517, ~. zule art:1WlatiD; ~.
FCC'II 1ntupretat1on or the ·neoe.,uy· aDd wbpa1rft st.andards as
1~ a~~lie. to othe: nOD-ll.tael ftetwgrk al..ents, the COQ:t'.
analysis of rule 31' 8ppuently BOun4l; the death-knell fO% nle
~17 a. vall. :pinally, tile supraa COurt reUlst:&ta4 47 CFR S
51.315 C~), prev1crlll.ly vacated by ths court of appealS, which
prevents incWDben~ loul exchaJ\ge carriul ("n.zC.-), except: upon
request, trOll ••parat1Di t.-equut:a4 ftltwcrJ( elements that the ILEc
curren~ly GoBin... .bI J4a. at 7:16-7'.. ~. ~.ct =t thea.
chanlle. 1n ~e law OD issues previously c1ec1cSeCS ~ t.hi. court are

disous.eel, iD tU%'JI, -low.

J ft. pricing me. prev10ualy vacated ~ the CO~ of
appeal. on ~urls4ict1ona1 ;round. !ftolu48. 4' C.F.R. 55 51.501
51.52.5 (1nclu.lva, exc:ept for ••ct.1cm 51.515 C~) vhi= vu ftO~
vaoate4 by tbe OOuR Of appeal.), 5:&..101-51.61'- (iftc:lus1ve), ,
51.701-51.'.7 C!nc:luive) .. laP r. 1ao 7.3d at 100 n.21 •.."- .,



t. "" !ricing JllQiU :.. ., .
III 1t.a prevS-Old =CSU, this court ac!4re••acs two pric:1nIi

i ••u.! ra1••ct by Kc:%c .el) tb8 ~ailun of tbe Iowa ~111ti•• BOII:,d
[the -Ioud-) to .et." CQ.t."bue4 '1DtercC)Mllc*icm anI! acce•• to
unbundled netvoz:k al~t r&te.~ an4 (2) the faUura of the B0ar4

1;Q de-.vani' W1bUZUUtICS n.tw=k 61aant rates. Ift both
ultanc::es, U1a coun aff!.%'ud th. app1"oacb t.aken by the Baard.

~. 'Ioard'. appraacb to tba•• aw••, al~ou~ con.:l.~t: nth
the general code laftgU&ge, ... 47 U.I.~. SS 211(e) , 2S2(~), ~14

net comply w1:th the FCC re;u1aUDIS. apply11\' tho.. ca4e
provil1onl, At.~. 'tae the SoUd renderea its pricing decL.ion,
it vas unCSer ftO obligation to comply with the rcc', rule. !)ec.aUIII

~ey had already ~.en ftcat:a4 bf 1:U own of appeals in m.J:.
HOW tbat ~. ~Z'..e Cour1: bas raizustaUd the ,ce'a pricing' .
nlea, baveve.r, t:.b. BoU«'. a.pproach to both CIt thAi. pr1c1n,
iscues i8 inconsistent v1~ fe~eal ~.".

'rM rcc'. nles ~~, the p~101hi Of int.ercannection Inc!
acc.s. to n8~orJt ellUllenta are locaed 1n 41 en 55 11.. 501-S1.5.

1'h••e :rule. provlde t.ba~"'tli. ·stat. coma1••iCln, :I ••• , the Bo~,

llmst ••~Ql1ab ~. ""I either In,Ir.uan~ to tha :orvard.-lookinq
.==nom1c CQ.1;-~aBe4 pric1n; methodology Bet forth 1n 55 81.505

and 51.511, or ~ansl.'t8Dt w1tb ~. proxy clli12.I\'11 ud ra.nq••••t
forth 1n 5 51.5~J. ua.7 era 5 51.503. !he forward-looking
ecancaic coat-baaees pr101ni mathOC1010U ~.tU"~c.d 1n tile f1rat.
option 1. the nil of 1:1111 total. element lonr~ iDcreme.nUl cost
(-IfBLJUCU ) ce 1:,h. alaqt, •• dalCZ'Ue4 122 .ection 5~.JOIC~J, and
• Z"1I••on.~l. aUoaUOD at tOZ"Va.t"d-l00Jd.n'l COID&Cft co.ts, ••
4.8=:1_4 U ••ct1Cft 51.501 (c) • 1IS.7 en. S 51.505 (a). The

Board. adopted De1thu the nuuc' O'1acm n= the proxy opticn 1n
••tllhl111!WuJ nu. ro~ "1fttuconnaetlon ancl ace••• to unbuncUal!

el_nU. Incleed, 1oh. 'Boai'd .~.c:1t.lcally l'ej.O~a4 the 'l'ELJUC
aRbodc109Y because the .~.~ W'Nil11n9 to acc.~t ~a at its
uncSIIZ:'lr1nw••sumptions. au aoua'. !'!nal oec:1aion and 0rcSQ", &~

13-14 ·(~PZ"1.l 23, 1111), ••·.odit1.CS b.r order on JUne 12, 18t8.
%n ~'ta 81oead, t.b.e c~ .CSoptecl &Ja incremental cost apprgach•
.IU J..rL. at 14-11. Ill' actl;pt.1nq • pricing ma':hoCSology othe;o than

..



thoae .pecifiecl 1A tba ~e'. p:01ciDg nllu, the IOa.rc!'. priciD;
appra= i. U\=DnaiftlUl~V1~ CUZTan~ feCSual law. AcccrcUnqly,
thi. priein, ·i.aue vUl·b.··zoU.a.n4e4 to tba loard with 4Lree:Ucm
to ==1'11' with t.ba 7CC'. p:o:Lo1ng Z'\llea.

The FCC'. pric1D9 n1.. ~ewtl.~ecS ~ the SUprllma COlU't also
,clcl%••• tbe 4e-&vu&;-in, t.au.. Section 51. 503 C~) 0: c:olSa or
requlai:1ons prov1du that 1m nze l • rata. fO%' .aCh .lue~ it:
o:~ua .Wilt coapl)' wLt.Il the ~at~ .tru~ure rul.u ••t forth in
aec't:ion 51.507. .1M" en S 51.5G3(b). Bubseci:.1on (t) of
.ectLon 51.501 r~•• state CQ=-1ss1cna, i ••• , the loard, 't:~

.esta~11.b 41::ereD~ rate. for _lament. 1n at 1•••t three cSlrinea
C)eagraphic areas w1'th1J\ the mt•." 47 en S 51.507 Ct). :tn its
Pinal Decision and ONar, the Board nfullu to ••t&hl1&b
f!1ffererat rat•• for cUff.nat ~... of the lItata, CSe=icUnq
11\8~ead 'to .4o~~ • a'tat8V1CSe .varap rat. tor .aCh part1culu
.lament. iU BcUd'. r1:2&l ~."ilion anli Or4u, at 33-35.
Althoug~ thi. cosan, 1n 1tll Initial l2ec:1.101', acceptecl the

BQar4·. approach as ~1nt co.t-~a.ed, albeit a stat.ev1c!. avera;.
cost, the Board'. approaCh 1. !ncon.1stent with the rce'. pr1c1ni
rules re1nstatR by m XX. Accord1.ftfly. the learel i. crclered em
remahe! to raadclre•• 'the lle..vera;1!l; i.aue anc! to, .t a a.t.n111W1,
comply vith the re;uit'ements ot 'the FCCt. Z'Ulu.·
II. ~h. "Necessary- and ·!J!plU'· Sandardl

:tn 4' V.S.C. S 251(4), ·con;r... author!z.. the FCC to
estab111h l'eq\Ult1oftll to -.1Jipieaent the n;Wzementa or .aci:iOft
251. 1'l1a1: .ui:harization ·1nclu4•• a gzoani: Df authority to
CSeten1n. wh&~ Z\etvorJc. .luantl .hou1d be Dde available to c.EC.
Oft an unbUndled :basil pursuant: to ,••=lon 211(0) (3). conmca
nCJU1r- ~. ree, in aaJdntJ that d.tl;'ltWtiOft, ~o consider, at ..

4 '1'b1. ==" t. ..11 avan ~..1: the FCC pric:l1nf nl••
have ~ too be apFaYa4 !Iy the .1_~ c~t eow:1:. or Appeal. em
their urits. !'ha court oaMOt, hcWav", Z'efu.1 to .;ply the law
as 1~ cUZTently ax1au hued upoft the pos.ib111t~ tha~ t:laa lav
lIay be =al\,•• ~ auJ).lquent court op1n101l. ot coune, !or the
partie. ~y villll "1:1 ··.vo14 IUl:Zl uncertau,ty, they ahoa.1c1 taka
th_1zo du1:1es to n-vot1lta in voM faith to heart &lid reach a
mutual .9'Z'eemen~ •• to .11 ot theBe cMtea~ed 1sSl.lq. 1.Ia.'
v•••c:. I 151 [c:) (1). % B'trong'17 encolU'a;e tJllUI to do ao.

S



a1nima, whether ·(A) ..co... ~ -UCb MtwarJ: elac:t.a •• ue
,pZ'o~1.tU7 1n natQ%'e.t. D.eti,aa,.....(1) ,tb t&J.lur.,,to
pzoov14e accesa to such D.tvQZ'~ .1aant. waul« hlp.!: the ability
or tha telecOJll::lll'Un.t.eatia=- ca.n1ar saekirl; aee••• ,=.~Oy~. t.he

HZ'Vicu t.I\a~ 11: ••eu 1:O';oifC".· " u.s.c. S 2!1(4) (2)

(emphasis acS4ecl). hraU&ftt to tb£. l)Z'Mt of .uthczo1ty, 'the 1'ee

est.~11Ihe4 a list Of ~.two~k aleaeDt8 that aat1.!1*4 the
nec•••ary IU\4 hzp_i.: .taD4u4., &DIS thU.fOZ'. ha4 t:.o ~ 1aILde

available by nEe. UpOZl r~qu.ct, ahd list.4 those e.luaftt. in 47
en S 51.'11. W m tX, 11' S. C1:. at 734-'& (outlin1ni t:he

IlpP~o,ch taken ~ th. rcc: 1JI ita P~R bpcrt. and Crc18l'). '%'he
Supreme Court rejected this liat D~ network elamenta, however,
because ~* Court conc1\l4ec5 th&t 'the ,ee cUe! net pr:Ol'cly
interpret an4/oZ' applY 1:1\8 necu••ry and imf&U .tan4ar4a
ccntllinaCS 1n ••ct1=i ~51 Cd) C2,.'VhaD d.velop~., the 11R. iB m
14. ~1S s. ~. at 734-35.

:In 47 en. I 51.317':~~· 'roe artiCNlated 11:s .uncSa:,4c for.. ;.,'
1dentitl1Dq D.~rk .l-=~~, oth~ than thD.. l1.te4 in .ectio~

.51.319, Wb1=, Upon request, muR ~e .ade .'9'&11~1. to ~C8 en
: ."

an ~41.d ~1.. !'he .tancsull. articulab4 ))y the J'CQ 1n
••et1all 51..211 &:'8 ~. -.- 1l1terpi-etaticn of the neceli'~ eel

Uapil1r Itanclar4s ~. s~e Cl:lurt found wan~1DJ 11' 1tl &1\1.1YIl1.

at section '1.'1'. AcCl0Z'41ZLgly, the standards articulated in
section 51.317 DO ~on,er appear to ba ,ood lav.

trhe only network element nq1I:Lra4 ~ til. Board 1;0 be
prov14ec1 on &D uNI\lDdled ~u purllUant to the standard.
art1cul.~e4 1ft seC'tioft, '1.317, 'ilncl challenged br a party to the
int.erccnnecUon .F....n~, 111 th.·wc!uk fUlc" .181Deft~. Ira it.
F1nal Arb1u-atlOft De=!.i~ ~n ~and, the Soud conclUded that
d.m:'k :~8Z' IIhcm1d 1». prov11:~ '••• net-von aleu:tt lMIcause it
••tat:'e. ~. n:c·. 1:es1:" ~F • Jlonp:'o~1.tlZ'Y alea-=t -that
denial gt uMm1c!1e4 ace... to 'the netwozok al_ent wou.ld deCZ'u••
the ~lity or 111=-•••• tli. COR to • e:tEe of pttO"i4Ul; •
Gemc•• - lSoard'. Final .Ir~1tnUcmDeci.lcm 011 JlUaM, at 21-32

(c:::Lt1n; the m • electalOll Vh1Cft UpbelCS the reo'. btarpr:atation
of: the 1mpa1=u-e .~and&rll). lfh1.· court att1ne4 the Board's
f.i.DcU.ng belsed 1IPOll the &:lard'. app11cat1on Df ~. ftov-4.fW1~,



·.
1apairaent. .t.ancSU"d~~ by ~e lee. in %J\1ti&l
Daei.lon, .~ 40-41. Jac:au.e the loud an4 thl. court nlied on.... -,.... . : .
an iapropezo £zatupr.'tat1~-:,.or the Upain.aDt .tandU'd tn
Z'~in; tha ILEC to pr~~4. dark !1~ on an ~41ad basis,
the duk tlbe:' i ••ue 1. reaanded. to the loud toZ' a N

determin.tlon .s to vbethez 1:ba 4t.IC must provide accua t.o its
duk tiber, a ae1:vork .l~e.nt, alS &II unJ)W\4le4 "_:1s.·

XCI urGes t.Il1s aeNZ't. to DOt iouand this issue ~o the Joud.,
but inauacl hold the ;uuticm 1n al)eyoanoe, pursuant to t:he

ctoctrine ot prillU)" j=1.cUct.1cm, =t11 the !'C:C hal completed 1ts
zouleuk1ng- process 1M adopUll a :oev1.e4 1nte::pretat1on ~ the
1JIpalnent standard. 1'lU.a cour1: 4.c111\.8 to 40 so. It 15
extremely unlikely ~It c. FCC's ~ew regulation. would allow
th:1a eourt, illS HCI &Uae.~I, ~ &Cl~UlSlc:.t. the CSark fi,1)er 155ya
on the recoZ'G. •• it. u11rfii;'· Rather, this court. voulci event.ually
have 'to reman4 the 1Sauli "toO the Doarel tor a d.eteraw'tlon, in t.he

f1rs't i.ns't&pce, of whet.bu '~e prone:lcm 0: dark f1~ sa~:1.t1e.

't.he new 8QDCl&rd. This co\lrt, would ~en ~av1.w, upcm ~eques:t,

~. Board's deci'cicft. Iia 47 V.s.c. 5 252 (a) (') (utal:ll1shini
t.ba~ it. 1s 'tb11 court'a d~ -co revia lSeUJ:a1naticna maCla by

state ccmmi••ion8, nat 'to uke auc:h' 4et.m1na~1on_ in 'the ~lrst

1ns1:ance) • n: is pra=1.e1y 1:tacause the Board ia batter equippec:l
to hanC11e such • 4ete.nWtJ.oD J.n 1:!1. t1nt 1ns~anoe that thi.
court ramands the iaiNa 'to the Board a't ~. 'time. b.l KCI'.
Bz1.r 11\ supp=t at ~1= U *.==_14.Z', at 11 (citing lar '!illst

sgnt. y, PDite4 Cta~'i, 342 V.I. 570, 574-15 (1953), tor ~
propo.1t1cm ~a't qenc1e'-ara 'het:tu aquipped than QourU by

.pecialllEat,lOJl, lnl1t.i°iawe! 'by, upezo1anca, anc! lIare tlex1!:l1.e

proceduru to nsolve apeci1al11ed or.1:ec:hftical 1ssu••). On

rnanc!, the Board. can detmlfte Vb.tIler there 1••nQ~er bu1.
for reqg1ria9 1:ba n.wc ~ provide darlc fiber, whetbuo it: IIhaulcS

lSellY the detend.zlati= until arter the FCCt. naw rul.. an. . .
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releasad, =- whethu it ahoul4 taka another- eo~r.. of &e:tic:m.
'U%9 ,De ·;;u1n';iQD ·4: .11.....;'1U1

~. iniU.l iDtuCOMe=Ucm ag:eQW\t ar~1t::'&ta4 I.D4
··.=l;lIPt••.~y.,tU..aou4,~",,'Sr~~~ ~ to prcwide·ee~~
.1emanta 1nd1v1duall:r, ~ 1:1 comb1l'lation with ctM= ~.~k
.1emenb. I.U or1.,ina1 ~1&VlSt S :17. 1'hia approach vas call.es
:l.nto CI\I••~:LOft ~ ~. ooun o~ app.a.l. 121 %PI t. %a t;ba;;
eI.c1.1oft, the col:'t D~ .ppaa1. vacabd. sW:Ilec:t1oaa (b) -C:) Of 41
en. S 51.215, Which .peat 1:0 ~a 1••u. of IJl %LEe'. clut:y t:D

pzov1dl ne~wo2:k elu~" 1a ecmbinat1cm. SUbsac:t:1oZl (11) 0:
••C*ion 51.:315 proh.1b1.ta an ILSC, .xcap~ upCln req\1.st, ~
weparat,1nc; request.ec! n.twarJc alaut. that the n.EC curr':'1~ly

coUin... .I.!!..7 era I 11.315(») I S~ee:tioft8 (c)-(f) ot
.e~iOJl 51.'15 require the XL!:C! upcm l"e1lU'S't, to ~1ft. C~1lZ'

ftetwoZ"k element:a, 'VeD i~ t:hc.. .1"'ft~. are not oZ"diDu£ly
cc:ambifte4 in thl %LlC·. n.tva:k, p~v1a4 that certain conditions
ar...tt. iU 41 C1'1'. S 51.31!(c)-Ct). 'rhe c:ow-:t of app.al. 1n
m ; vac:a'tecl .t.1b••c~1on {~r"ot .e~1on 51.:315 be=ause ••ction
211(c) (3) Df the Act prov~~u to:' ICC". to na~vark eluent. W.t
C1" al\ ~ncllecl ba518, D~ • ·c~1JIed. .buil. JIA ItlI x, 120 F.34
a~ 81.3. %n ..cS41.~iQn, the 'court ot appeal. conclucle4 t1w1:
1l11avi.JUI CLECa to. purch.~. the XtJ:C'. eluent. = & combined.
!:ta.1. would obl1t.erat. the distinction betWlI!D &CCUI 'to

~ed Detwa:k .leuuta" &DIS the pgrcha•• of an ILEc·. rebil
.arvic:•• tor 1'•••1e. IU JfL. a. cOUZ'C ot appeals vacateeS
.Ub.e~1Dn. (gJ-Cf) ot .-ctioD 51.315 becaua. the co~t ocnCluc!ecl
~1I&'t. the l&Dvuag. ot ·• ..:Uon 251(0) (~) CIt ~. Act-- [an XLIC]
&bal1 p-ov1Ce .uch u~cll.d n.tVcrk e1DeDt. 1ft • a&%mar i:hat
allova l'eClUutJ.Dg curien to c:OJLbW' web e1eunta"
WWlbi~.ly iftdlC1&te. ~t"requ_t1ng' carrie., ftot iDc:uml:lctc,
ba-we 'the :-e.pon.~lU.trot~~~b1hinl these Mt1iOZ'k alDent8.
prD....i4e4 by ~. %I&C em ui·~ed Ira.i.. .. 111.&.

In l1vat of -.be C1CNd:' of app.al1 I CSec1.iDIs, ~. BOUd
_ocl1.f1_ the 1J'a1;erc:cmnec:ticm &iZ"enent: em :'aaM ':0 provide r

!'he ILIe: &hall ottez eacb. B.'work Element: incUvicJually
=' -r, in t:h. n,zc•• sol. di_=et1on ezcept: Wb.~.
Iretvcr.t Elemant. are l.fteJct:rica.bl~ ClaaJd,ft•• , &.1'•
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.vi~c:hin9 e4 a1pal11n" off", tba in combiDat1on * •... : ',. -
• * • •

Fer each RaUDrk n_ut, tha nIC shall have =ly the
~o11oVJ,~.opU..·.v1~·%.9·nI.%o.r~OPbirrlD;ri~ ot:he.r
H.twcu:~·lc. Zlaezsuf . .

(1) 'the n.zC "11 .1.=~ 1:0~ ••par&b the lle1:WO:k
118man't frcm othar 'Jrei:V=Jc !leaent. v1~ tnUch it. i.
~1De4, . ,'.•..
(2) ~. :1.J:CI ••ft P'I'O'Vid. Lt. CNft PU'.ONI.l to the c:L&C
'to r6coabifta the Illtv=k Zlaent with cthv Natvar1c
Element.1 a. r~.lit.cl 'k1y the CLlC;
(2) The D.EC can .1en ·~ecan~ cbup· tec:bnolOCJY,
whieb i ••witch12\; lottvaz••omewha~ lik. ,M Oll/off.
w11:ch tha~ all,," t.be C'LIC to reccmJ:)!fte _=me 5a~rk
1:1U1ant.a,
(4) 'lbl ILIC can elect; 1:0 have & ~-P1ZtY tecmu.ciaft
acceptable to !:IOU the D.IC erl ~. cr"EC n=~in. the
Ne'tVO~k 11_en~., _4
(5) The D.Er: ~an al.c:1: to allow the CLEC'. tec:hnic1an
recou1na the Net:vcrk Elements.

Whe:. opt1ona .. or 5 are .elec1:ed, n.BC aay J:i8;u1ra
that. n.J:C per.onnal ClCCO-.p&2'1' the t.hUd-party o&' CLEC
pU'5Cftftel •• 'they 40 t.ba coeoou1A1ft, ot lJearoz:ok
Elements. Where, n.zC.pe:5ozmel accmapuy the 1:hird
pArty or CLEC pe:aons:aal,:. tUC ~.11 ~ear the &XP~c. of

. 1~ penonaal, ueS. <:Ltc .hall J:-e" the reoombLft!Df
exPel'Se af the t.h~-P~Y or 1ts own per_onncl.

Interconnection A;zoeeaan't .Gft RaUC • ~1. '.rbi. approach vas
cQnai.~.n~ w1th m ;r, b that the %LEe ... M~ reWind to
prand. n.'t:wor~ alaent. i1\ c~1MtiOft nor re~ir.4 to racomb1:le
unJ)1m41e4 elaen1:1 em behalf of 1:he cue. .lccor4intl~, 1ft ita
fni1:1al Dec:iaiOft, th1a eoYft .ffU1le4 the aouA'. apprH=. JH
Inlt.1al D.:1sion, a1: 21·30.

III m xx, havaYa', the SUpzo•• Court revlnelS tha court ot
appeal.' dec1aion .. ·it nlate4·to IiUse=1cm (bJ ot 47 eta I
51.315. Ju %PI Xi, 'i~. 8. ct. &1: 737 (f1ndin. ~1. 31S(b) to be

• reasonable !n'tUFZ'.t.at:lon .. ~f. ~e A=). %n.o 401119, ~~
oonclucld that t,ba la.Dgu~9'-of ~ sec1:1on 251 (I:) (2) ot the Act-- [an....
ItilCJ ahal1 pro"'14••u= :~u:ndle4 newo:k e1ezl.ftt8 £n • 1I&!U\ez'

1:hat al.lova requa.tal curica to cc=bine ndl .1elle%lU"-ae:-lly
foZ'~1d.. ~e. tro••a~~.,b9 unbundld natvcrk eluena in 8uch

• val' •• to pr.o1\14. t:ha ~Q2I eve HLDI rec=eine4. iU.!ml
n., 11' 8. ct_ at TJ7. at. 1aDp_ge doe. DO~. t:he Qo~
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re.IQB84, -uy, or .ftZl-ta1ict~y 13»ly,· that the ILBC auR
.' ·f···

provide the _tvork e1aiAu -cm1l' bl U '1:tn!mD41d, 'a4 '11.-v1!r"

combiJsed, foa. JD14&.' Acccr4ingl!,. the COurt found .~i~
251(0) (3) of tha~ 'to'~ ~llj\1OUA '01l'wft!le lu.Wd-mw:Wozk

elements .ay or aust a ••panted, and conclu4a4 that the rec'.
ift'tUpreU-t1.on coata1M4 1ft .ect1D~ 51.Jll(b] bad a Z'ational
baau in i:h. Act t. Jlon411c:rjalra1:1oD z:ollq'ldnact. "" J.4a.
:t=..l:l, th. court o1t&d v1t!l apprcrnL1 the PeC'. rational. tor the
nle-the rul. ·11 u.ed at pl"e~~g 1ft~~Ue. tzooa
tc1i8ccmnect[inq] JlreV~Du.1Y cozmeeted Ilntmtl, aver the
objection of the J:efl\1••t1Af CIU'I'~U, ft~ f= any pZ'Ociuct.ive
rlason, bu~ ju.~ to ±apaae, wasteful recannlction costs on new
entrant.. ,. Ii... ((UOt~,,:Jt.pIY Briet ~or redllral pati1:1cnara
23). : •.~~...

,. : .
'!'be chanqa in l&V ~ougt1t Uout ~ the S~reme COur1;'. m

l.I 4ec1.ion ~.n4era tise laUG.'. appro.OIl to the cou1naUon
1••ue, a~ least 1:1 pan, '1nconaistQt vitia tdaz:oal llv. To the
extent eect.10ft 37 of <t.be -i:zUrooMect1on Av:-cmlum1: on RDaNl

allen the ILIC to choo.. to unJ:n1JUlle natworX elements tb&~ 1. t
cU1"Z'en~ly cOBin... evan ~ the tae. ot a raqu.e.t trom _ CLEC fer
~be elaanta to be provided in thea cW1M4 fOnl r the a;nement.
is 1nconI1at:ant vltb CNttIlZl~ te4U'a1 1.0. !II 47 c:ra I
51. ~ 15 Cob) • 1'hwI, the' CouiAatJ;Oft 1..",. v111 " Z'emanc1ecl 'to the
SoarCS ~o 2IIo41ty the !nUZOOOnna=t1on a;rauant 10 as 'to p:'a'ftJl~

'the nEC~ uMuluUa,-nemtk elaeJ\u that. it. C1Zrret11
~1ft'1 1n OOftUac11OUOJl ~·".7 en S Sl.~15(1»).iI

It should b. ftOted. 1:ha1: the SUpr_ COUZ1: ~n.r.e4 only =_
O~ o~ appaala' dee1816ft.... It. related 'tD .\I!)Iect.1on (b) ot
~1Oft 51.315; 1't d14 Dot a4dr.s. 'Une~iOM (o)-(t) , ¥bleb
vera .1ao Ylca~e4 b.r the court ot ap,paa18. IaI tpI II, 11' 5.
ct. a~ 7~f-3.. AceoZ04Ultll, ,the .~ed..a appz-oadl ~o Doablft1.fttJ

!lh. aoard apparMUy predic:bd INch a chan,. 1ft 'the
law, a. it. iDcluda4 ,_ claul. 112 .eetlol' 37 ot the Intel'connec:t1=
A9Z'eellRnt em RemanlS Jlot1trin,"tha part1e. that the gcrz=wt1on
approach ado~tacl by the Board 'vas .u~ect to Jlod1fi~.tion :ln 'the
event the Suprame Court ranraacl tha eoah1Jlaticna portioa of the
It1I % dec1s1QIl. J.lI %n~e:connactionAgrecmcn't OIl ....ael S :1'7... <,... .

~ .... _,.~.

10

.. ,



network aloanU DOt currently =:=12184 1:1 the Xt1:C IS ft8':WOrk

'a"ata .1~·1:be'~'1:0'·=O~. ·bctnC'\·~1ntni"tba
eluanta tor th. eLla, utilU1.aq :,ceIlt Chanqe ta:hnolo;y,
·.11'OV1~ '& t.b.1ri·~·'to·c==1fta·'tM.~~,··="·al1w1n9·U.

c:LIC: tel cou1De the .1emen~aallW a ",iabla &ppt"oach under the
la.w. The loard need .only IlCKUty til. aqnemen1: 10 a. to alim1n.te
812Y aU9Cjest1cn that the ~e C&JI c:hQoa. to W'l.bwtcU. aluaanta :hat.
;i.e CU%%"enUy ca=l:lJ.J1a. 111 its own' ~.~u, in cozd:raven~1on.ot a
rellUest trOll a C'LBC far the aleunt.. in their combin.d. fOZ1Z1. In

cthe.r vcr", an II.BC uy not )). gIven d1scntion 'to c!eny a
r.ques~ fOZ' Z'Iet:vor~ elen:rta 11\ • c~ine4 fon if the ILEC
combines 'those same eluenu in i tl own 8Ystem. It t.be elements
requeste4 by thA eLEC are not u~111z04 in & combined fora by the
n.EC 111 i~s own IY'St... tlie tI.EC 1l'.cI only provide t.he ale.unts
in an un.bun41ed term, and the ILEe caMet ~ requ1r&l! 1:.0 combine
tha elements tor ~e CLEC!'. benefit. 'nla BOare! &hOUlci mClcUfy the
1ntuc:onnect1on a;reeatm't accozodiftgly."

. ,.,
In its Initial Dacll1on, this court rEmanded the i.sua
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~=.~a tha aoari !aile4 too make 1:1 ezpli.c:1t tiM1ft; tMt t!ae
UHa van ;obi ='~e:"dse4 to%' iDtuCOMaCtion',' aa ~tl.l

l)ec:i.~OD, &1; 54-17, On ~a·nd, th. lard "1, 1D 1U discretion,
racoftaUu 'Ih.~C"··uaa4"·~~,b'te=c=mac:tlem- reuina -'ChI.

apFop~lat.a ...1: lLt't:a ti;"hF- c=:rt •• dac:i.1cm U1 %PI bb.

b!. m u, 111 S. Ct, at, .,'4-3. (ti••ppZ'QV~ ot t:.be reers b:'O&d......' .
iftte.rpn~a~i= ~ ~ von -n.ce.aauy,- as it. !. ue4 1.11 M=1cm
251.(4) (2) af ~e AC1:), Initial a=151cm, at 14 (.xplain1ncz ~a~
PCC 1ft"rpret." the word. "aeea••a:y,· I.. lt 1a u.e~ in ••C1:1on
251(0) (') of the Act, 'the ccl1.oc:at1on provi8£.on, t:o JUUU\ -Wle&! ar
u8ef'ul-).

'rha I'••t ~ ttL1. Olil~'a tuvU ap an4 C:ODQlua1.c:ma c;gnt&.1ned

in 1~. ID1't1al %)acia:S.on will ~ca..1n unaZ.~.I1.·

--OlD.
~t. and A:'i~'.·-.gUan-tin: re=DJWldezoa't1on 1.~.

~n r.consideratloft r al1 ~ov1.1oft' o~ 'thi. OO~·. original
order aDd ~Udpent: Ilhal1',:Da!it'Wlal1:arad, except U :1 OUD!.D
~~ ..~ 1:vo priainlJ' i ••il..; t:J:i. d..:k f1~er 1sallIl and the lMIi:vork

.l_.:\~ ooUina~Oft 1••u. iLi-. rUULZlCla&! to 'the Boa:od,'

D.~ed ~i.~ day'a! AP:11,.l'JI,

.(;;it=~{). J;e.,
'elm: lJ. II. DiRr1et -'WIg.

• !b:'O~;hOllt, VI ...t·. ·Brl~ Oil the Effac:t of the
SUprema Court I a Dec:isioll, II VB Weat reJ)uUclly SUlJ9"e. that the
SU~e CO~'. c1••J.a£oa aaahov t:hanV•• the ~~ ~ NI-wre ~
natwarlc ele2Wlt. VS Wast ill o"li,atd ~o prov14e AT&T am 1lCX
uzadar Qa SoJituC:CMaa'd.on .1Z'.a.n~. %D 1t. ~lU.l %)8=1aion,
t:hia eOUZ"t .CSrS:r....4 01117 va .Nt.'. obl:LlJ.~l_ too pnriu tluk
tl~ as • na'twark .18q1l~..b,llqaUe thai: v•• the only na1:vo:k
e.1._~ 1:bat: trll n.~ CllaJ.a.4 it 'hacS n~ ~ 't:o p%ovlu. =1.
cour~ cazmo1: reC:OM148Z" .~daci.ioft 1t: d14 1'Iet. aat. in ita %nitL&1
DeCision Dor e issue th.t:~ not pur5ue4 by urx p,~~ 1~ the
OZ'191J1a1 proc:eediDg, ~era!=-, VI West. Z'aaa1:w o))lipU4" to
prov14a all the unc:hallenged Det:vOZ'k 8luent. ~nu..1na4 in ~e
Int&rConnecti= A;1"teMnt CD _aDd, inc:lu41nq operltional
&UppeR SY.~'" ("OSI.-) an4 Shard. t:anap=n.

I HothlnIJ 1ft tJl1a o,1niOll 18 1ntn4eCl 1:0 lim!~ the
procedUZea aV&11~1. 'to tha ao&~4 for re.olv1n, th... issue. on
remanet, Utclu41n.;- al1ov!NI~ ~j,.. ~CI n.gO't1.~. a;rau.ut.
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UNITED STATES DISTRICT COIJRT
DISTRICT OF M!NNESOTA

US West Communications, Inc.,
a Colorado corporation,

Plaintiff,

vs.

Edward Garvey, Joel Jacobs,
Marshall Johnson, Gregory Scott,
and Don Stonn, members of the
Minnesota Public Utilities Commission
in their official capacity,

Minnesota Public Utilities Commission,

and

Sprint Communications Company, L.P.,

Defendants.

File No. Civ. 97-2179 ADM/AJB

I\1EMORANDUM OPINION
AND ORDER

. .
Geoffrey P. Jarpe and Martha J. Keen, Maun & Simon, PLC; Kevin 1. Saville, US West
Communications, Inc.; and Wendy M. Moser, Norton Cutler, and Blair A. Rosenthal, US
West, Inc., for PlaintiffUS West Communications, Inc.

Dennis D. Ahlers and Megan J. Hertzler, Assistant Attorneys General, for Defendants
rv1PUC and the Commissioners.

_ David L. Sassevil1e, Lindquist & Vennwn, and David Murray and A. Renee Callahan,
Wilkie, Farr, & Gallagher, for Defendant Sprint Communications Company, L.P.

Plaintiff US West Communications, Inc., ("US West") brought this action pW'Suant to the

Telecommunications Act of 1996 ("the Telecommunications Act" or "the Act"), specifically 47

1
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FAANCIS Eo OOSAL.. CLERK
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OEPUTY Ct.ERK._---



U.S.c. § 252(e)(6), seeking judicial review of determinations made by the Minnesota Public

Utilities Commission C"MPUC"). US West has named the individual commissioners of the

MPUC as Defendants. For purposes of thks Q~der, the iIldividual corrunissioners and the MPUC,

itself, will be referred to collectively as the MPUC.

The above-captioned case is one of eight cases involving review of determinations made

by the MPUC presently before this Court. On December 10, 1997, this Court issued an Order in

US WEST Communications. Inc. v. Garvev, No. 97-913 ADM/AJB, slip op, at 3 CD.Minn, Dec.

10, 1997), determining the scope of review for cases brought pursuant to § 252Ce)(6). The Court

found the scope of review limited to an appellate review of the record established before the

MPUC, lih On May I, 1998, the Court filed an Order addressing the standard of review in the

~:;~~ ~:!:::•.::::·=":·::.tjons Act cases. AT&T Communications of the Midwest. In'=' v rMtl'"1 nr

Minnesot~ No, 97:-901 ADMlJGL, slip op. at 10-11 (D,Minn. April 30, 1998). Questions of law

will be subject to de novo review while questions of fact and mixed questions of fact and law will

be subject to the arbitrary and capricious standard. Isl at 11-13.

I. BACKGROUND

Before 1996, local telephone companies, such as US West, enjoyed a regulated monopoly

iIl the provision of local telephone services to business and residential customers within their

designated service areas. AT&T CQmmunicatiQns oftbe Southern States v. BellSouth

TelecQmms.. Inc.. 7 F,Supp.2d 661,663 (E.D.N.C. 1998). In exchange fQr legislative apprQval

Qf this scheme, the local monopolies ensured universal telephone service. hi. During this

monQpolistic period, the IQcal telephone companies constructed extensive telephone networks in

their service areas. hi.
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Congress passed the Telecommunications Act of 1996, in part, to end the monopoly of

local telephone markets and to foster competition in those markets. Iowa Utils. Bd. v. FCC. 120

F.3d 753, 791 (1997), rev'd in part~ no.m ... f.T.&T Corp. v. Iowa Utils. Bd., _ U.S. -' 119

S.Ct. 721 (1999) ; GTE North. Inc. v. McCarty. 978 F.Supp. 827, 831 (citing Joint Explanatory

Statement of the Committee of Conference, H.R.Rep. No. 104-458, at 113 (1996)). Because the

local monopolies, or incumbent local exchange carriers ("ILECs" or "incumbent LECs"), had

become so entrenched over time through their construction of extensive facilities, Congress

opted "not to simply issue a proclamation opening the markets," but rather constructed a detailed

regulatory scheme to enable new competitors to enter the local telephone market on a more equal

footing. AT&T Communications of the Southern States. 7 F.Supp.2d at 663. The Act obligates

the incumbeut LEC~. like US West: (1) to nermit a new entrant in the local market to

interconnect with the incumbent LEC's existing local network and thereby use the LEe's own

network to compete against it (interconnection); (2) to provide competing carriers with access to

individual elements of the incumbent LEC's own network on an unbundled basis (unbundled

access); and (3) to sell any telecommunication service to' competing carriers at a wholesale rate

so that the competing carriers can resell the service (resale). Iowa Utils. Bd.. 120 F.3d at 791

(citing 47 U.S.C.A. § 251(c)(2)-(4». In order to facilitate agreements between incumbent LECs

and competing carriers, the Act creates a framework tor both negotiation and arbitration. 47

-
U.S.c. § 252. Two sections of the Act, 47 U.S.C. §§ 251 and 252, explain the basic structure of

the overall scheme for opening up the local markets.

Section 251

Section 251 describes the three relevant classes of participants effected by the Act:

3



(1) telecommwlications carriers, (2) local exchange carriers, and (3) incumbent local exchange

carners. 47 U.S.C. § 251(a), (b), and (c). A telecommunications carrier is a provider of

telecommunications services, 47 U.S.C. §:154·(44), telecommunication services being "the

offering of telecommunications for a fee directly to the public ... ," 47 U.S.C. § 153(46), and

telecommunications being "the transmission, between or among points specified by the user, of

information of the user's choosing, without change in the form or content of the information as

sent and received." 47 U.S.C. § 153(43). Both US West and Defe:ldant Sprint Communications

Company, L.P., ("Sprint") qualify as telecommunications camers. A local exchange carrier

("LEC") is "any person that is engaged in the provision of telephone exchange service or

exchange access," 47 U.S.C. § 153(26), within an exchange area. 47 U.S.C. § 153(47). An

incumbent local exchange carrier is a company that wac; an exi~te"tlnr~1 p"rhange carrier on

February 8, 1996, and was deemed to be a member of the exchange carrier association. 47 U.S.C.

§ 252(h). US West qualifies as an incumbent LEC.

Section 251 establishes the duties and obligations of these categories of participants. For

example, all telecommunications carriers have a duty "to interconnect directly or indirectly Vvith

the facilities and equipment of other telecommunications carriers," 47 U.S.C. § 251 (a); local

exchange carriers have a duty "not to impose unreasonable or discriminatory conditions or

,

limitations on, the resale of its telecommunications services." 47 U.S.C. § 251(b); and incumbent

LECs have a duty to negotiate in good faith with telecommunications carriers seeking to enter

the local service market, as well as a duty to "offer for resale at wholesale prices any

telecommunications service that the carrier provides at retail to subscribers who are not

telecommunications carriers." 47 U.S.C. § 251(c). Section 251 requires an incumbent LEe to
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provide interconnection that is at least equal in quality to that provided by the incurnbent LEe to

itself at any technically feasible point, 47 u.s.e. § 25 1(c)(2); to provide nondiscriminatory

access to network elements on an unbundl~ b~is_at any technically feasible point, 47 u.s.e. §

251(c)(3); and to provide for physical collocation of equipment necessary for interconnection or

access to unbundled network elements at the premises of the local exchange carrier. 47 U.S.C. §

251 (c)(6).

Section 252

Section 252 delineates the procedures for the negotiation, arbitration, and approval of an

interconnection agreement that permits a new carrier's entry into the local telephone market. 47

U.S.C. § 252. Once an incumbent LEe receives a request for an interconnection agreement

::-:::.: :: ::':';; .::.."'7ier, the parties can negotiate and enter into a voluntary bincHne ~g!~~m,a.nr

without regard to the majority of the standards set forth in § 251 of the Act. 47 U.S.C. § 252(a).

If the parties cannot reach an agreement by means of negotiation, after a set number ofdays, a

party can petition a State commission, here the MPUC. to arbitrate unresolved open issues. 47

U.S.C. § 252(b)(I).

An interconnection agreement adopted by either negotiation or arbitration must be

submitted for approval to the State commission. 47 U.S.C. § 252(e)(l). The State commission

.
must act within 90 days after the submission of an agreement reached by negotiation or after 30

days of an agreement reached by arbitration. 47 U.S.C. § 252(e)(4). The State commission must

approve or reject the agreement, with written findings as to any deficiencies. 47 U.S.C. §

252(e)(l).
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FCC Re2ulations

47 U.S.C. § 251(d)(I) directS the FCC to promulgate regulations implementing the Act's

local competition provisions within six mooth.s of February 8, 1996. "Unless and until an FCC.. .. -

regulation is stayed or overtUrned by a court of competent jurisdiction, the FCC regulations have

the force of law and are binding upon state PUCs (public Utility Commissions] and federal

district courts." AT&T Communications of California v. Pacific Bell, 1998 WL 246652, at *2

(N.D.eal. May II, 1998) (citing Anderson Bros. Ford. v. Valencia, 452 U.S. 205, 219-20

(1981». Review of FCC rulings is committed solely to the jurisdiction of the United States

Court ofAppeals pursuant to 28 U.S.C.'§ 2342(1) and 47 U.S.C. § 402(a).

On August 8, 1996, the FCC issued its First Report and Order, which contains the

Agency's findi!!gs l:l!lt:i ..nll"S pe!,,!<J;~;~~ tn the local competition provisions of the Act. Iowa UtUs.

ad.... 120 F.3d at 792 (citing First Report and Order, In the Matter oOmplementation ortbe Local

Competition provisions in the Telecommunications Act of 1996, 11 F.e.C.R. 15499, CC Docket

No. 96-98 (Aug. 8, 1996) ("First Report and Order''). Soon after the release of the First Report

and Order, incumbent LECs and' State Commissions across the country filed motions to stay the

implementation of the Order, in whole or in part. The cases were consolidated in front of the

Eighth Circuit. In Iowa Utilities Board. the Eighth Circuit decided that "the FCC exceeded its

.
jurisdiction in promulgating the pricing rules regarding local telephone service." liL. The Eighth

-
Circuit also vacated the FCC's "pick and choose" rule as being incompatible with the Act.lil at

801. Other provisions of the First Report and Order were upheld by the Eighth Circuit. -

On August 8, 1996, the FCC also promulgated the Second Report and Order. which

contains additional FCC comments and regulations concerning provisions of the

6
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Telecommunications Act of 1996 that were not addressed in the First Report and Order. fu

People of the State of California v. FCC. 124 FJd 934,939 (8th Cir. 1997), rev'd in~ sub

llQlIl.., AT&T Corp. v. Iowa Utils. Sd.. _ U..S. _, 119 S.C1. 721 (1999). Again many local.. .. .

exchange carriers and state commissions filed suit challenging the order. Several cases were

combined in front of the Eighth Circuit, which issued another order addressing the FCC's rules.

On January 25, 1999, the Supreme Court reversed a significant portion of the Eighth

Circuit's decisions. AT&T Corp. v. Iowa Urils. Sd., 119 S.Ct. at 721. The Supreme Court ruled

that the FCC does have jurisdiction to implement local pricing rules and the FCC's rules

governing unbundled access, with the exception of Rule 319, are consistent with the Act. Id. at

738. In addition, the Supreme Court uoheld the FCC'$ "pick antt9hoose" rule as a reasonable,

and possibly the most reasonable, interpretation of § 252(i) of the Act. UL.

Procedural Historv

Sprint requested an interconnection agreement with US West on April 15, 1996. (A38;

. .
Order Resolving Arbitration Issues at 2). Negotiations between the parties failed to resolve all

outstanding issues and Sprint, pursuant to Section 252(b) of the Act, filed a Petition for

Arbitration with the MPUC on September 19, 1996. (AI). US West filed a Response on October

15, 1996. (AS). On October 30, 1996, the MPUC granted the petition and referred the matter to

-
the Minnesota Office ofAdministrative Hearings' for evidentiary proceedings before

IThe Office ofAdministrative Hearings is an independent state agency which employs
administrative law judges to conduct impartial hearings on behalfof other state agencies. Minn.
Stat. §§ 14.48 and 14.50.
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Administrative Law Judge (ALl) Steven M. Mihalchick. (A7; Order Grantin" Petition and- ,

Establishing Procedures for Arbitration at 2, 4).

\Vhen the evidentiary proceedings.commenced on November 12,1996, the carties had.. .. - .
five issues left for arbitration: (1) the most favored nations provision; (2) interim number

portability-access revenues; (3) certain cross-class resale restrictions; (4) recombination of

unbundled elements; and (5) performance measures and penalties. (A13). After two days of

evidentiary proceedings, (All, AI2). the ALJ issued an Arbitrators Report on December 20,

1996. (A32). US West, Sprint, and the Minnesota Department of Public Service ("DPS'')2 filed

exceptions to the ~bitrator's Report on December 27, 1996. (A33-A35).

On January 2, 1997. the 1v1PUC heard oral arguments and voted on the parties' exceptions

tl"l th~ A_rbitrator's Report. (A37). On January IS, 1997, the MI'UC issued a written nrci~r ()rti~r

Resolving Arbi~tion Issues, which directed the parties to file a conforming contract containing

all arbitrated and negotiated terms no later than February 14. 1997. (A38; Order Resolving

Arbitration Issues at 24). On January 24, 1997, US West filed a Petition for Rehearing,

. .
Reargument, and Reconsideration of the January IS, 1997 order. (A39). On May IS, 1997. the

parties filed their Negotiated!Arbitrated Terms ofAgreement for Interconnection, Resale. and

Unbundled Elements. (A45). On July 31. 1997, the MPUC issued an Order Resolving Issues

After Reconsideration and Rejecting Contract, which rejected the Agreement submitted by the

-parties, and specified terms that must be included to obtain MPUC approval. (AS3). On August

2'fhe Minnesota Department ofPublic Services is a state agency charged with the
responsibility of investigating utilities and enforcing state law governing regulated utilities, as
well as enforcing the orders of the MPUC. The DPS is authorized to intervene as a party in all
proceedings before the MPUC. Minn. Stat § 216A.07.
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13,1997, the parties submitted the confonning portions of the Agreement, (A54-A56, A58),

which the MPUC approved on August 26,1997. (A57, A59).

On September 25, 1997, US West ~le.d the complaint with this Court alleging that the.. .. .

Agreement does not meet the requirements of the Act. In its complaint, US West sought relief

on the following grounds: (1) Count I, the agreement imposes unlawful resale requirements; (2)

Count II, the agTeement imposes an unlawful division of access charges for calls that US West

ports to Sprint customers; (3) Count III, the agreement imposes unlawful rebundling

requirements;' (4) Count IV, the agreement imposes interconnection and performance standards

that the MPUC had no authority to impose; (5) Count V, the agreement imposes ultra vires

contractual requirements, such as the requirement to notify the MPUC of any modificatJon or

.mlendment to the at'l!,roVf'~d :'i,!,"e~ment; and (6) Count VI, the agreement violates the Takin&s

Clause.

II. INTERCONNEctION AND PERFORMANCE STANDARDS

US West alleges that the 1v1PUC unlawfully ordered it to negotiate interconnection and

performance standards that are superior to those that it provides itself. ·US West claims the

NfPUC directed the parties to negotiate standards that incorporated the superior interconnection

and access obligations ofFCC regulations that had already been overturned by the Eighth Circuit

in Iowa Utilities Board. Specifically, US West cites to the following portion of the MPUC order:

The Commission elects not to approve any of the proposed provisions in total at this time.

J On September 9, 1998, the Court approved the panies' stipulation agreeing to defer the
issues in Count III of US West's complaint until the Supreme Court issued its decision in AT&T
C011', v, Iowa Utils. Bd., _ U.S. _' 119 S.Ct. 721 (1999). Because the Supreme Court has
since issued its decision, Count III will be addressed in this Order.
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Instead, and with grateful acknowledgment of Sprint's and US \\lEST's willingness to
return to the bargaining table, the Commission directs the companies to negotiate
acceptable perfonnance standards with the following two provisos in mind: First, the
companies have the discretion to include or exclude penalty provisions, as they mutually
see fit. Second, U S VlEST must ~ro,,:ide .Sprint with the same level of perfonnance
standards and penalties that U S \VEST extends to any other CLEC [competitive local
exchange carrier], or even a superior level, if Sprint requests it and makes arrangements
to pay for it

(A38; Order Resolving Arbitration Issues at 22-24). US West claims the MPUC's order forced it

to enter into the following perfonnance standards and penalties provisions with Sprint:

Unless the Parties agree otherwise, the AT&T Supplier Perfonnance Quality
Management System Metrics and Gap Closure Plans, and Direct Measures of Quality
(DMOQs) as set forth in Attachment 11 to the Arbitrated Interconl'lection Agreement
between AT&T Corporation and U S VlEST Communications, Inc. approved by the
Commission are incorporated as a part of this agreement

(A45; Negotiated/Arbitrated Tenns of Agreement for Interconnection, Resale, and Unbundled

Elements at § 34).

The :MPUC counters that its order did not force US West to incorporate the FCC's

vacated superior interconnection and access obligations into its agreement with Sprint. The

MPUC argues that it did impose a threshold of quality but that it did not mandate the adoption of

the performance standards from the arbitrated Interconnection Agreement between US West and

AT&T. Furthennore, the MPUC could not fully determine the quality standards that US West

applied to itself, so whether the performance standards,ultimately adopted by the parties require

superior quality is in doubt. In addition., the MPUC states that it did not base its decision on the

FCC's rules, but rather on concerns about service quality in Minnesota. The MPUC believes it

has the authority under state law to order and implement its own quality ofservice requirements,

including the requirement of superior quality, and that its quality concerns are justified in light of
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US West's history of service quality problems.

Echoing the MPUC, Sprint contends that there is no evidence that the Agreement requires

US West to offer superior quality service ~ Sprint. Sprint states that the parties voluntarily

agreed to the relevant provision and that nothing in the Act or the Iowa Utilities Board decision

prohibits an incumbent LEC from negotiating superior quality requirements.

The Telecommunications Act requires that an incwnbent LEC provide a requesting

telecommunications carrier interconnection with its network "that is at least equal in quality to

that provided by the local exchange carrier to itself or to any subsidiary, affiliate, or any other

party to which the party provides interconnection ...." 47 U.S.C. § 251 (c)(2)(C). The FCC

promulgated Rule 51.305(a)(4) requiring incumbent LECs to provide superior quality

i:lterconnection on demand, and Rule 51.3Il(c) requiring ir-cumoe"t U:C~, !.n "~"!!'!.' f0!'

additional payments, to provide superior quality access to unbundled network elements on

demand. In Iowa Utilities Board. the Eighth Circuit vacated these FCC rules as violating the

plain terms of the Act. Iowa Dtns. Bd. v. FCC. 120 FJd at 812. It found that the Act "does not

require incwnbent LECs to proVide its competitors with superior quality connection." ilL. The

Eighth Circuit explained that U[w]hile the phrase 'at least equal in quality' leaves open the

possibility that incumbent LECs may agree to provide interconnection that is superior in quality

when the parties are negotiating agreements under the 'Act, this phrase mandates only that the

quality be equal-not superior. In other words, it establishes a floor below which the quality of

the interconnection may not go."~ The Eighth Circuit went on to state that it does not matter if

the incumbent LECs are compensated for the superior quality interconnection. because the Act

simply does not require such a level of quality. ~ at 813.
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For the purpose of this Order, the Coun 1Nill assume, without deciding, that the MPUC's

order compelled US West to enter into the disputed performance standard and penalties provision

with Sprint. If the Act was the MPUC's s:ole ..?as~s for its authority, the MPUC would have

exceeded its authority when it directed US West to provide superior service. The Eighth Circuit

explicitly stated that the Act does not require incumbent LECs to provide superior quality

connections to its competitors. However, the MPUC did not rely solely on the Act for its

authority.

The Act provides that a state commission can establish "other requirements of State law

in its review of an agreement, including requiring compliance with intrastate telecommunications

service quality standards or requirements." 47 U.S.C. § 252(e)(3). It is appropriate for a state

r.ornrn~~~;0n t" !!!'.F!"rn~nt it" own state's laws during the review process providing lOose laws do

not conflict with or hamper the federal act Although the Eighth Circuit stated that the Act does

not require an incumbent LEC to offer a superior level of service, a state requirement of superior

quality interconnection would not conflict with ftle Act

The MPUC's order reveals that it relied on Minnesota law, at least in part, in reaching its

decision concerning performance standards. In the "Applicable Law Section" of its order, the

r-vrPUC directly cited to a Minnesota statute. (A38; Order Resolving Arbitration Issues at 22

(citing Minn. Stat. 237.081». In its "Commission Decision" section, the MPUC referenced

-
language of its state-imposed statutory duty "to ensure the provision of high quality telephone

-
service throughout the state." Minn. Stat § 237.16, subd. 8, such as when it stated that

consumers "would receive service of adequate quality," (A38; Order Resolving Arbitration

Issues at 23), and "[s]pecificity serves the interest of end users directly by establishing cle3!
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